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listed in the definition of Foods of mini-
mal nutritional value in §220.2 that the
food provides per serving and the peti-
tioner’s source of this information. In
the case of all other foods, the petition
must include a statement of the per-
cent of RDI for the eight nutrients list-
ed in the definition of Foods of minimal
nutritional value in §220.2 that the food
provides per serving and per 100 cal-
ories and the petitioner’s source of this
information. The Department will de-
termine whether or not the individual
food is a food of minimal nutritional
value as defined the definition of Foods
of minimal nutritional value in §220.2,
and will inform the petitioner in writ-
ing of such determination, and the pub-
lic by notice in the FEDERAL REGISTER
as indicated under paragraph (b)(3) of
this section. In determining whether
an individual food is a food of minimal
nutritional value, discrete nutrients
added to the food will not be taken into
account.

(2) Any person may submit a petition
to FNS requesting that foods in a par-
ticular category of foods be classified
as meeting the definition of Foods of
minimal nutritional value in §220.2. The
petition must identify and define the
food category in easily understood lan-
guage, list examples of the foods con-
tained in the category and include a
list which the foods in that category
usually contain. If, upon review of the
petition, the Department determines
that the foods in that category should
not be classified as foods of minimal
nutritional value, the petitioner will be
so notified in writing. If upon review of
the petition, the Department deter-
mines that there is a substantial likeli-
hood that the foods in that category
should be classified as meeting the def-
inition of Foods of minimal nutritional
value in §220.2, the Department shall at
that time inform the petitioner. In ad-
dition, the Department shall publish a
proposed rule restricting the sale of the
foods in that category, setting forth
the reasons for this action, and solic-
iting public comments. On the basis of
comments received within 60 days of
publication of the proposed rule and
other available information, the De-
partment will determine whether the
nutrient composition of the foods indi-
cates that the category should be clas-
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sified as a category of foods of minimal
nutritional value.

The petitioner shall be notified in writ-
ing and the public shall be notified of
the Department’s final determination
upon publication in the FEDERAL REG-
ISTER as indicated under section (b)(3)
of this section.

(3) By May 1 and November 1 of each
year, the Department shall amend ap-
pendix B to exclude those individual
foods identified under paragraph (b)(1)
of this section, and to include those
categories of foods identified under
paragraph (b)(2) of this section, Pro-
vided That there are necessary changes.

(c) Definitions. For the purpose of this
section:

(1) Competitive foods means any foods
sold in competition with the School
Breakfast Program to children in food
service areas during the breakfast pe-
riod; and

(2) Foods of minimal nutritional value
means:

(i) In the case of artificially sweet-
ened foods, a food which provides less
than five percent of the Reference
Daily Intake (RDI) for each of eight
specified nutrients per serving; and

(ii) In the case of all other foods, a
food that provides less than five per-
cent of the RDI for each of eight speci-
fied nutrients per 100 calories and less
than five percent of the RDI for each of
eight specified nutrients per serving.
The eight nutrients to be assessed for
this purpose are protein, vitamin A, vi-
tamin C, niacin, riboflavin, thiamin,
calcium and iron. Categories of foods of
minimal nutritional value are listed in
appendix B of this part.

(d) Effective date. This section re-
mains in effect through June 30, 2014.

(Sec. 819, Pub. L. 97-35, 95 Stat. 533 (42 U.S.C.
1759a, 1773 and 1757))

[Amat. 32, 45 FR 6771, Jan. 29, 1980, as amend-
ed by Amdt. 34, 456 FR 76937, Nov. 21, 1980; 50
FR 205647, May 17, 1985; 59 FR 23614, May 6,
1994; 72 FR 63792, Nov. 13, 2007. Redesignated
and amended at 78 FR 39093, June 28, 2013]

§220.13 Special
State agencies.

(a) [Reserved]
(a-1) Bach State agency, or FNSRO
where applicable, shall require each

responsibilities  of
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School Food Authority of a school par-
ticipating in the School Breakfast Pro-
gram to develop and file for approval a
free and reduced price policy statement
in accordance with paragraph (a) of
§220.7.

(b) Records and reports. (1) Each State
agency shall maintain Program records
as necessary to support the reimburse-
ment payments made to School Food
Authorities under §220.9 and the re-
ports submitted to FNS under
§220.13(b)(2). The records may be kept
in their original form or on microfilm,
and shall be retained for a period of
three years after the date of submis-
sion of the final Financial Status Re-
port for the fiscal year, except that if
audit findings have not been resolved,
the records shall be retained beyond
the three-year period as long as re-
quired for the resolution of the issues
raised by the audit.

(2) Each State agency shall submit to
FNS a final Report of School Program
Operations (FNS-10) for each month
which shall be limited to claims sub-
mitted in accordance with §220.11(b)
and which shall be postmarked and/or
submitted no later than 90 days fol-
lowing the last day of the month cov-
ered by the report. States shall not re-
ceive Program funds for any month for
which the final report is not submitted
within this time limit unless FNS
grants an exception. Upward adjust-
ments to a State agency’s report shall
not be made after 90 days from the
month covered by the report unless au-
thorized by FNS. Downward adjust-
ments shall always be made, without
FNS authorization, regardless of when
it is determined that such adjustments
are necessary. Adjustments shall be re-
ported to FNS in accordance with pro-
cedures established by FNS. Each
State agency shall also submit to FNS
a quarterly Financial Status Report
(SF-269) on the use of Program funds.
Such reports shall be postmarked and/
or submitted no later than 30 days
after the end of each fiscal year quar-
ter. Obligations shall be reported only
for the fiscal year in which they occur.
A final Financial Status Report for
each fiscal year shall be postmarked
and/or submitted to FNS within 120
days after the end of the fiscal year.
FNS shall not be responsible for reim-
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bursing unpaid Program obligations re-
ported later than 120 days after the
close of the fiscal year in which they
were incurred.

(3) For each of school years 2005-2006
through 2014-2015, each State agency
shall monitor school food authority
compliance with the food safety inspec-
tion requirement in §220.7(a)(2) and
submit an annual report to FNS docu-
menting school compliance based on
data supplied by the school food au-
thorities. The report must be filed by
November 15 following each of school
years 2005-2006 through 2014-2015, begin-
ning November 15, 2006. The State
agency shall keep the records supplied
by the school food authorities showing
the number of food safety inspections
obtained by schools for the current and
three most recent school years.

(c) Each State agency shall promptly
investigate complaints received or
irregularities noted in connection with
the operation of either program, and
shall take appropriate action to cor-
rect any irregularities. State Agencies
shall maintain on file evidence of such
investigations and actions. FNS or OI
shall make investigations at the re-
quest of the State Agency or where
FNS or OI determines investigations
are appropriate.

(d) The State agency shall release to
FNS any Federal funds made available
to it under the Act which are unobli-
gated at the end of each fiscal year.
Any such funds shall remain available
to FNS for the purposes of the pro-
grams authorized by the Act until ex-
pended. Release of funds by the State
Agency shall be made as soon as prac-
ticable, but in any event not later than
30 days following demand by FNSRO
and shall be reflected by related adjust-
ment in the State Agency’s Letter of
Credit.

(e) State agencies shall provide
School Food Authorities with monthly
information on foods available in plen-
tiful supply, based on information pro-
vided by the Department.

(f) Each State agency shall provide
program assistance as follows:
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(1) Each State agency or FNSRO
where applicable shall provide consult-
ative, technical, and managerial per-
sonnel to administer programs, mon-
itor performance, and measure progress
toward achieving program goals.

(2) State agencies shall conduct re-
views of schools participating in the
Program for compliance with the pro-
visions of this part when such schools
are being reviewed under the provisions
identified under §210.18(i) of this title.
Compliance reviews of participating
schools shall focus on the reviewed
school’s compliance with the required
certification, counting and breakfast
service procedures. School food au-
thorities may appeal a denial of all or
a part of the Claim for Reimbursement
or withholding of payment arising from
review activity conducted by the State
agency under §210.18 of this title or by
FNS under §210.29(2) of this title. Any
such appeal shall be subject to the pro-
cedures set forth under §210.18(q) of
this title or §210.29(3) of this title, as
appropriate.

(3) For the purposes of compliance
with the meal requirements in §§220.8
and 220.23, the State agency must fol-
low the provisions specified in
§210.18(g)(2) of this chapter, as applica-
ble.

(4) Such assistance shall include vis-
its to participating schools to ensure
compliance with program regulations
and with the Department’s non-
discrimination regulations (part 15 of
this title), issued under title VI, of the
Civil Rights Act of 1964.

(5) Documentation of such assistance
shall be maintained on file by the
State agency, or FNSRO where applica-
ble.

(g) State agencies shall adequately
safeguard all assets and assure that
they are used solely for authorized pur-
poses.

(h) [Reserved]

(i) Each State agency, or FNS where
applicable, shall establish a financial
management system under which
School Food Authorities shall account
for all revenues and expenditures of
their nonprofit school food service. The
system shall prescribe the allowability
of nonprofit school food service expend-
itures in accordance with this part and
7 CFR part 3015, and 7 CFR part 3016 or
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7 CFR part 3019, as applicable. The sys-
tem shall permit determination of
school food service net cash resources,
and shall include any criteria for ap-
proval of net cash resources in excess
of three months average expenditures.
In addition, School Food Authorities
shall be required to account separately
for other food services which are oper-
ated by the School Food Authority.

(j) During audits, supervisory assist-
ance reviews, or by other means, State
agencies, or FNSROs where applicable,
shall be responsible for monitoring the
net cash resources of the nonprofit
school food service of each School Food
Authority participating in the Pro-
gram. In the event that such resources
exceed three months average expendi-
tures for the School Food Authority’s
nonprofit school food service, or such
amount as may be approved by the
State agency or FNSRO where applica-
ble, the State agency or FNSRO where
applicable, may require the School
Food Authority to reduce children’s
prices, improve food quality or take
other actions designed to improve the
nonprofit school food service. In the
absence of any such action, adjust-
ments in the rates of reimbursement
under the Program shall be made.

(k) State agencies shall require com-
pliance by School Food Authorities
with applicable provisions of this part.

(1) Data collection related to school food
authorities. (1) BEach State agency must
collect data related to school food au-
thorities that have an agreement with
the State agency to participate in the
program for each of Federal fiscal
years 2006 through 2009, including those
school food authorities that partici-
pated only for part of the fiscal year.
Such data shall include:

(i) The name of each school food au-
thority;

(ii) The city in which each partici-
pating school food authority was
headquartered and the name of the
state;

(iii) The amount of funds provided to
the participating organization, i.e., the
amount of federal funds reimbursed to
each participating school food author-
ity; and
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(iv) The type of participating organi-
zation, e.g., government agency, edu-
cational institution, non-profit organi-
zation/secular, non-profit organization/
faith-based, and ‘‘other.”

(2) On or before August 31, 2007, and
each subsequent year through 2010,
State agencies must report to FNS
data as specified in paragraph (1)(1) of
this section for the prior Federal fiscal
year. State agencies must submit this
data in a format designated by FNS.

(m) Program evaluations. States, State
agencies, and contractors must cooper-
ate in studies and evaluations con-
ducted by or on behalf of the Depart-
ment, related to programs authorized
under the Richard B. Russell National
School Lunch Act and the Child Nutri-
tion Act of 1966.

(44 U.S.C. 3506; sec. 812, Pub. L. 97-35, 95 Stat.
521-635 (42 U.S.C. 1759a); sec. 819, Pub. L. 97-
35, 95 Stat. 533 (42 U.S.C. 1759a, 1773 and 1757);
Pub. L. 79-396, 60 Stat. 231 (42 U.S.C. 1751);
Pub. L. 89-642, 80 Stat 885-890 (42 U.S.C. 1773);
Pub. L. 91-248, 84 Stat. 207 (42 U.S.C. 1759))

[32 FR 37, Jan. 5, 1967. Redesignated by
Amadt. 2, 33 FR 14513, Sept. 27, 1968]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §220.13, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§220.14 Claims against school food au-
thorities.

(a) State agencies shall disallow any
portion of a claim and recover any pay-
ment made to a School Food Authority
that was not properly payable under
this part. State agencies will use their
own procedures to disallow claims and
recover overpayments already made.

(b) [Reserved]

(c) The State agency may refer to
CND through the FNSRO for deter-
mination any action it proposes to
take under this section.

(d) The State agency shall maintain
all records pertaining to action taken
under this section. Such records shall
be retained for a period of 3 years after
the end of the fiscal year to which they
pertain.

(e) If CND does not concur with the
State agency’s action in paying a claim
or a reclaim, or in failing to collect an
overpayment, CND shall assert a claim
against the State agency for the
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amount of such claim, reclaim, or over-
payment. In all such cases the State
agency shall have full opportunity to
submit to CND evidence or information
concerning the action taken. If, in the
determination of CND, the State agen-
cy’s action was unwarranted, the State
agency shall promptly pay to FNS the
amount of the claim, reclaim, or over-
payment.

(f) The amounts recovered by the
State agency from Schools may be uti-
lized, first, to make payments to
School Food Authorities for the pur-
poses of the related program during the
fiscal year for which the funds were
initially available, and second to repay
any State funds expended in the reim-
bursement of claims under the program
and not otherwise repaid. Any amounts
recovered which are not so utilized
shall be returned to FNS in accordance
with the requirements of this part.

(g) With respect to School Food Au-
thorities of schools in which the pro-
gram is administered by FNSRO, when
FNSRO disallows a claim or a portion
of a claim, or makes a demand for re-
fund of an alleged overpayment, it
shall notify the School Food Authority
of the reasons for such disallowance or
demand and the School Food Authority
shall have full opportunity to submit
evidence or to file reclaims for any
amounts disallowed or demanded in the
same manner as that afforded in this
section to School Food Authorities of
schools in which the program is admin-
istered by State agencies.

(h) In the event that the State agen-
cy or FNSRO, where applicable, finds
that a school is failing to meet the re-
quirements of §220.8(g), §220.8(1)(2) and
(i)(3), whichever is applicable, the
State agency or FNSRO need not dis-
allow payment or collect an overpay-
ment arising out of such failure, if the
State agency or FNSRO takes such
other action as, in its opinion, will
have a corrective effect.

(i) The Secretary shall have the au-
thority to determine the amount of, to
settle, and to adjust any claim arising
under the Program, and to compromise
or deny such claim or any part thereof.
The Secretary shall also have the au-
thority to waive such claims if the Sec-
retary determines that to do so would
serve the purposes of the Program.
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